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BEFORE WE BEGIN

ÅThe information provided  in this presentation is for educational purposes only. The 
opinions expressed in this presentation are solely those of the presenters.  No attorney-
client relationship is created or intended to be created by virtue of this presentation.  

ÅImmigration law is complex and nuanced. This presentation provides information in 
general terms. Please seek individualized guidance from a competent professional 
before taking any action.

ÅThe information presented today is current as of February 9, 2023.  However, 
immigration statutes, rules, policies and procedures change frequently.  Accordingly, 
before taking any action, it is imperative to seek guidance from a licensed attorney. 
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AGENDA

Å Immigration Basics

ÅWhat is Work and 
Unauthorized Work?

ÅCPT, OPT and STEM OPT for 
Entrepreneurs

ÅTemporary Work Visas for 
Entrepreneurs 

ÅGreen Card Pathways for 
Entrepreneurs 

ÅQ&A
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U.S. IMMIGRATION CATEGORIES

U.S. Citizens

At Birth (law of the soil and law of blood)

Through Naturalization

Non-Citizens

)ÍÍÉÇÒÁÎÔÓȡ  ,Á×ÆÕÌ 0ÅÒÍÁÎÅÎÔ 2ÅÓÉÄÅÎÔÓ ɉȰÇÒÅÅÎ ÃÁÒÄ ÈÏÌÄÅÒÓȱɊ

Nonimmigrants:  Persons Permitted in U.S. for Temporary Stay

Humanitarian Categories:  Refugees; Asylees; Temporary 
Protected Status (TPS); Deferred Action for Childhood Arrivals 
(DACA);  Parolees

Persons present without lawful status
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KEY  IMMIGRATION CONCEPTS
Å U.S. Department of State (DOS) issues visas

Å U.S. Department of Homeland Security (DHS) controls actual admission & stay 
in U.S.

Å May only be admitted to the U.S. in onecategory at a time

Å Each category has benefits and restrictions

Å Form I-94: created by Customs & Border Protection (CBP) at admission--notes 
admission date, category, and length of authorized stay

Å TIP: Print I-94 from CBP website after each entry to confirm spelling of name, 
proper immigration category, and length of authorized stay

Å Approval of a change or extension of status is noted with creation of an updated 
I-94

Å Change of Status: may change categories within U.S. via U.S. Citizenship & 
Immigration Services (USCIS) if in valid status at time of applicationɂlimitations 
apply

Å Extension of Status: may extend authorized stay within U.S. via USCIS if in valid 
status at time of applicationɂlimitations apply

Å NOTE: international travel after approval of change or extension may require 
new DOS-issued visa in order to re-enter the U.S.
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ά9MPLOYMENTέ ACCORDINGTOIMMIGRATIONREGULATIONS
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ӢImmigration & Nationality Act (INA)

ǐDoes not provide a definition of employment or work.

ӢControl of Employment of Aliens @ 8 C.F.R. § 274a

Ӣ§274a.1(h) Employmentmeans any service or labor performed by an employee for an employer within the U.S.

ӢFair Labor Standards Act (FLSA)

ӢU.S. Supreme Court has indicated there is no single rule or test for determining whether an individual is an 
independent contractor or an employee & it is the total activity or situation which controls. Factors include:

ӢExtent to which the services rendered are an integral part of the principal's business.

ӢPermanency of the relationship.

ӢAmount of the alleged contractor's investment in facilities and equipment.

ӢNature and degree of control by the principal.

ӢAlleged contractor's opportunities for profit and loss.

ӢDegree of independent business organization and operation.



UNAUTHORIZEDά9MPLOYMENTέ ACCORDINGTOIMMIGRATIONREGULATIONS
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ӢUnauthorized Employment (INA § 245(c)(2) and (8))

ǐUnauthorized employment is any service or labor performedfor an employer within the U.S.by 
a FN whois not authorizedby the INA orUSCISto accept employment or whoexceeds thescope 
or period of their employmentauthorization.

ǐbŜƛǘƘŜǊ 5h[ ƴƻǊ 5I{ ǿƛƭƭ ǇŜǊƳƛǘ ŜƳǇƭƻȅŜǊǎ ǘƻ ǎǇƻƴǎƻǊ Cb άƛƴŘŜǇŜƴŘŜƴǘ ŎƻƴǘǊŀŎǘƻǊǎέ ǘƻ ǿƻǊƪ ƛƴ 
the U.S.

ǐ.ǳǘ 5I{ ǿƛƭƭ ŦƛƴŘ ǘƘŀǘ ŀ Cb ǇŜǊŦƻǊƳƛƴƎ ǿƻǊƪ ŦƻǊ ŀ ŎƻƳǇŀƴȅ ƛƴ ǘƘŜ ¦Φ{Φ ŀǎ ŀƴ άƛƴŘŜǇŜƴŘŜƴǘ 
ŎƻƴǘǊŀŎǘƻǊέ ƛǎ ƛƴ ŦŀŎǘ ŀƴ ŜƳǇƭƻȅŜŜ ŦƻǊ ǇǳǊǇƻǎŜǎ ƻŦ ŦƛƴŘƛƴƎ ǘƘŜ ŜƳǇƭƻȅŜǊ ŀƴŘ ǘƘŜ Cb ƛƴ Ǿƛƻƭŀǘƛƻƴ 
of the INA. 

- For example, anyone who receives some compensation in return for their efforts on behalf 
of a U.S. company while in the U.S. will be considered an employee who otherwise required 
sponsorship to be in the U.S.See Matter of Hall, 18 I & N Dec. 203 (BIA 1982).



VOLUNTEERING

Ӣ Compensation is a leading indicator, but not the only indicator

ӢȰ6ÏÌÕÎÔÅÅÒÉÎÇȱȡ

Ӣ If volunteering for the benefit of others (e.g., charity) and no pay 
ÔÈÉÓ ÉÓ ÎÏÔ ȰÅÍÐÌÏÙÍÅÎÔȱ

Ӣ Employer / university / start-ÕÐ ÃÁÎȭÔ ÁÖÏÉÄ ÅÍÐÌÏÙÅÅ ÏÂÌÉÇÁÔÉÏÎÓ ÂÙ 
characterizing a worker as a volunteer

ӢOther risks of treating individual as a contractor, or as a volunteer
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COMPENSATION

,ÅÁÄÉÎÇ ÉÎÄÉÃÁÔÏÒ ÇÏÅÓ ÂÁÃË ÔÏ ×ÈÅÔÈÅÒ ÔÈÅ ×ÏÒËÅÒ ÉÓ ȰÃÏÍÐÅÎÓÁÔÅÄȱ ÁÎÄ ÔÈÅ ËÅÙ ÑÕÅÓÔÉÏÎÓ 
to ask:

ǐIs this considered remuneration for which a service is to be provided that is benefitting 
someone other than then the FN?

ǐWhen was the product created? 

ǐWhere - inside or outside the U.S.?

Compensation can take many forms:
ǐPaycheck
ǐTips
ǐStock options (vested or unvested?)
ǐRoom & board
ǐTravel arrangements 
ǐRoyalties
ǐ)ÎÓÔÁÇÒÁÍ ȰÉÎÆÌÕÅÎÃÅÒȱ ɉÐÒÏÄÕÃÔÓ ÔÏ ÓÅÌÌɊ Ⱦ 4ÉË4ÏË Ⱦ 9ÏÕ4ÕÂÅ 
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WHEREISTHELINE? 

Business: When does a startup become employment?

ӢDeveloping a Business Plan = OK

ӢInterviewing individuals in the field area = OK

ӢRegistering company = OK

ӢOutreach to Venture Capital / Investors / Fundraising / Crowdsourcing = PossibleEmployment

ӢContractuallysigningwith a VC Venture Capital  = Employment

ӢManufacturing beyond a prototype = Employment 

ӢCultivating suppliers or buyers = Employment 

ӢSigning contracts for services or sales = Employment
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WHATABOUTTHESIDEHUSTLE?
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Uber / Airbnb Income for a service that benefits others

Poshmark / eBay Regularly done as a source of income

Landlord
Rental Properties

Owning property  = NOT Employment 

Operating / Maintaining property  = Employment 

Renting Properties Subletting where student is not receiving funds beyond actual cost 
= NOT Employment 

Renting properties and is earning income = Employment 

Investments Passive = No service requirement = NOT Employment 

Non-Passive = If providing advice or making investments for others 
= Employment



WHATABOUTTHESIDEHUSTLE?
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Open SourceCoding Paid or not? 
Accepting advertisements = Employment

Campus Rep for a Company Paid or not? Providing service to an organization = Employment

Blog Editor 
Gigs 
Art Work
Publications

Who benefits? 
Individual vs. contractor? 
If paid = Employment

TikTok
YouTube

Paid or not? 
If paid = Employment

Internship
Practicum

Done as authorized under F-1 CPT, OPT, SSR, J-1 AT or other 



HOW WILL THEY KNOW???

During studies
Visa 

Application at 
US Consulate

CBP 
Admission 

Process

USCIS 
applications: 
OPT, H-1B, 
Green Card, 

Naturalization
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WARNING:   SOCIALMEDIAPRESENCE

ǐHow are students portraying themselves in social media?

ǐExample: Stating they are a CEO/Founder of a startup and                                                            
CBP seeing this thinks they are working in the U.S.

ӢNew DS-мсл vǳŜǎǘƛƻƴ ǊŜƎŀǊŘƛƴƎ CbΩǎ {ƻŎƛŀƭ aŜŘƛŀ ŀŎŎƻǳƴǘǎ

ǐMust provide all identifiers used for all listed platforms.

ǐConsular officers will not request passwords.

ǐbƻǘ ƭƛǎǘƛƴƎ ŀƴ ŀŎŎƻǳƴǘ ŎƻǳƭŘ ōŜ ŎƻƴǎƛŘŜǊŜŘ άƭȅƛƴƎ ǘƻ ǎŜŎǳǊŜ ŀƴ ƛƳƳƛƎǊŀƴǘ ōŜƴŜŦƛǘΦέ

ǐ5ŜǾŜƭƻǇƛƴƎ άŎƻƴǘŜƴǘέ ǘƘŀǘ ƭŀǘŜǊ ƎŜƴŜǊŀǘŜǎ ƛƴŎƻƳŜ

ǐ[ƛƴŜ ōŜǘǿŜŜƴ ǎƻŎƛŀƭ ƳŜŘƛŀ ǇǊŜǎŜƴŎŜ ŀƴŘ άǇŀƛŘέ ŀŎǘƛǾƛǘȅ 

ǐCreative work done as a student under academic coursework 



RESOURCES
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